USSM's witness who made that statement did not know the
outcome of his complaint to his own supervisory personnel with
respect to the inspector's instructions about getting into as
much dust as possible.  I doubt seriously that MSHA would con-
done the inspector's request that miners get int^o- as much dust
as possible, but if USSM wants me to make a finding that MSHA
refused to sample on the basis of the aforementioned testimony,
I need something more certain than the equivocal testimony
presented by USSM in support of its claim that MSHA has refused
to take repeat samples for quartz analysis, especially since
USSM did not claim that it asked for repeat sampling to be done
in the 024 and 002 Units which are involved in this proceeding
(Finding No. 25, supra) .

Judge Broderick's decision in U. S. Steel Mining Co., Inc.,
5 FMSHRC 1334, 1335 (1983), contains a finding which shows that
MSHA took a sample for determining quartz content at USSM's
Maple Creek No. 1 Mine on October 26, 1981, and took another
sample for quartz analysis on February 10, 1982, and then, in
response to USSM's request, conducted resampling for quartz
analysis from February 22 to March 1, 1982.  MSHA's witness
Nesbit did not agree during cross-examination by USSM that MSHA
had refused to provide USSM with information as to the condi-
tions which existed when respirable-dust samples are obtained
and he also refused to agree with USSM that MSHA has a practice
of denying requests for information or resampling (Tr. 313-314).

My review of the record shows, therefore, that MSHA has
granted some of USSM's requests for resampling for quartz
analysis and the finding in Judge Broderick's decision shows
that MSHA responded to USSM's request for resampling.  As opposed
to the information showing that MSHA does grant requests for re-
sampling, the record contains a single question, answered in the
affirmative, to the effect that in some other unidentified pro-
ceeding someone seems to have testified that MSHA denied one or
more of USSM's requests for resampling for quartz.  In such cir-
cumstances, the preponderance of the evidence fails to support
USSM's claim that its requests for resampling have been denied
in a manner to justify a finding on the basis of the record in
this case that MSHA's quartz-sampling program is so unfair that
it should be found to be invalid.

USSM's brief (p. 5) also asserts that MSHA's respirable-
dust sampling program is erratic and inaccurate because respir-
able-dust samples taken on successive days showed that the mine
atmosphere contained 15 percent quartz when sampled on one day
and 7 percent quartz when sampled on the next day. As was
pointed out in Finding No. 24, supra, it is necessary for USSM
to cut from 18 to 24 inches of rock in one entry in order to
obtain sufficient height for use of longwall mining equipment..

1109that it was not MSHA'.s policy to deny opera-
